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OPINION

On May 3, 1999, Richard L. Mendoza agppeared in the Fifth Circuit Court for
Davidson County, Tennessee and entered guilty pleas to two counts of aggravated sexual battery
involving his minor stepdaughter, AH.* Pursuant to a plea agreement with the state, four counts of
rape of achild were dismissed, and the petitioner was sentenced, by agreement, outside the range to
consecutive twelve and one-half year sentences. The following stipulated facts were presented at
the plea submission:

! It isthe policy of the court to refer to minor victims of sexual offenses only by their initials.



[Prosecution Counsel]: If thiscase had gonetotrial the court
and the jury would have heard testimony that the victim in this case
at the time these offenses occurred was five years old. Her nameis
[AH]. Shewasfiveyearsoldin October of 1997 when shedisclosed
to her mother [] that her step-father, Richard Mendoza had taken a
hand held massager and had rubbed it on her vagina. This happened
at least twice between a time period of August and October 8" of
1997, which was the day she told her mother October 8.

Detective Ron Carter of the Metro Police Department was
assigned to the case. Hemet with Mrs. Mendozaand [AH]. Hewent
to the home and collected the massager that was used. That would
have been introduced as evidence in this case. Detective Carter also
confronted the defendant about this. He advised him of hisMiranda
rights. The defendant signed aMiranda rightswaiver form[,] and he
denied initially any sexual contact with [AH]. He was arrested on
that date.

On October the 10", a few days later, the defendant was in
jail. Hetold the sheriff’s deputy Jeff Williamsthat he wanted to talk
to Detective Carter again. Deputy Williams contacted Detective
Carter. Detective Carter went to the jail, had Mr. Mendoza sign
another rights waiver form and after doing that, Mr. Mendoza
admitted that he had not told the truth to Detective Carter a couple of
days earlier when Detective Carter interviewed him. He admitted
kissing [AH]’s vagina. He admitted putting his finger inside her
vaging[,] and he al so admitted using the massager on her vaginal area
aswell.

Based on these facts, the State would recommend a
disposition of twelve and a hdf years on counts five and six
aggravated sexual battery. Mr. Mendozais pleading out of range. He
has one prior felony conviction, but he s waiving that and pleading
out of range. These sentences are to run consecutively to each other
for a total sentence of 25 years. [AH]’s mother, [] [,] is in the
courtroom today[,] and she gpproves of the settlement.

After thetrial judge found the petitioner guilty and imposed sentence, the petitioner
solicited permission to make astatement, whichwasgranted. The petitioner then apologized, “I was
wrong. Words are not ever going to be enough. 1’'m sorry, and | realize it’s just not enough, but |
need to say, I'm deeply sorry.”



Threehundred sixty-four days|ater, the petitioner sought post-conviction relief to set
aside hisqguilty pleas. When hispetition was denied, thisappeal ensued. At the outset, we note that
our review hasbeen greatly facilitated by the post-convicti on court’ scomprehens vewrittenfindings
and condusions and by the parties’ thoughtful presentations and thorough anal yses.

I. Groundsfor Rdief

Therecord in this case revealsthat theinitial petition for post-conviction relief was
filed pro se. Counsel was appointed to represent the petitioner; thereafter, two amendments to the
petition were filed. From the numerous allegations appearing in the petitions, two basic themes
emerge. First, the petitioner complains that his appointed trial counsel provided constitutiondly
ineffective representation. Second, the petitioner argues that his guilty pleas were involuntary and
must be set aside. The petitioner presses these claims on appeal, and additionally he maintains that
the post-conviction court erred when it overruled hisrequest for expert services.

A. Ineffective Assistance of Counsel

According to the petitioner, his appointed trial counsel was ineffective in the
following respects:

(1) During the nineteen-month period between the petitioner’s arrest (October 9,
1997) and guilty pleas(May 3, 1999), trial counsel made no attempt tointerview any witnesses, most
notably the victim, the victim’s mother, and the detective to whom the petitioner confessed.

(2) Tria counsel waived apreliminary hearing, thereby forgoing theright to question
the lead investigator and the victim, in exchange for a copy of the petitioner's taped confession but
then failed to listen to the tapes for seven months, at which time the state's Rule 16 discovery
obligations would have required production of the tapes.

(3) Had trial counsel investigated the petitioner’s allegations of the victim's prior
sexual abuse by her biological father, trial counsel could have discovered and obtained an affidavit
filed in an Idaho divorce proceeding by the victim's mother that accused the father of sexually
abusing the victim.

(4) Hadtrial counsel investigated the divorce proceedings that the petitioner's wife
instituted in Nashville after the petitioner wasarrested, trial counsel would have discovered that the
wife did not mention the victim's sexual abuse as a ground for divorce.

(5) Tria counsel failed to move to suppress and/or challenge the petitioner's
incul patory statementsto Detective Carter in atimely fashion and waited until the eve of trial, after
the motion deadline had long passed, to solicit funding for expert psychological services, which
request was denied by the trial court as untimely.



(6) Trial counsel failed to take appropriate action to have the petitioner’s eligible
felony conviction in Idaho reduced to a misdemeanor to avoid itsimpeachment useif the petitioner
elected to testify a trial and to blunt its impact on sentencing in the event of a conviction.

(7) Tria counsel coerced the petitioner into accepting the state’'s plea offer by
characterizing it asa“miracle” and an “answer” to his prayers.

(8) Trial counsel incorrectly advised thepetitioner about theadmissibility of hisprior
conviction and about the prison availability of sex-offender treatment.

Petitioner insists that he would not have pleaded guilty to the aggravated sexual
battery charges but for his counsd's failure to adequatdy defend his case, investigate the facts, and
present appropriate defenses on his behalf.

B. Involuntary Guilty Pleas

Thepetitioner'sclaim of ineff ective ass stance of counsel dovetails, inlargemeasure,
with his contention that his guilty pleas were involuntary. Inthisregard, he claims that he entered
his guilty plea due to counsel’s unpreparedness, and he again points to the failure to address or
challenge his inculpatory statements.

II. Post-Conviction Evidentiary Hearing

Because of scheduling considerations, the hearing on the post-conviction petition was
conducted in three stages. In support of his claims, the petitioner first offered the testimony of
clinical psychologist Joan Schleicher on theissue of reliability and/or voluntariness of confessions.
The petitioner’ strial counsel had contacted Dr. Schleicher shortly beforethetrial dateto arrangefor
an evaluation regarding a possible diminished capacity defense and about the petitioner’s state of
mind when he confessed. The evaluation was never performed, however, because trial counsel’s
request for fundsto hire Dr. Schleicher was denied as untimely. Post-conviction counsel, likewise,
sought funding to hire Dr. Schleicher to better chalenge the constitutional voluntariness of the
petitioner’ sconfessioninthepost-conviction proceeding. That request wasalso denied, but thebasis
for the ruling was the failure to make the requisite showing to obtain expert funds.

Evidently, post-conviction counsel prevailed upon Dr. Schleicher to assist without
remuneration. Although she had not spokento or personally eva uated the petitioner, Dr. Schleicher
did review materials that post-conviction counsd provided to her, including mental health and
treatment records related to a prior sex offense conviction. Based on that review, Dr. Schleicher
opined that the Stockholm Syndrome “could explain why [the petitioner] called [Detective] Ron
Carter and then waived hisMirandaright that secondtime.” Without bel aboring thetopic, weglean
from Dr. Schleicher’s testimony that the syndrome is behavioral change brought on by “extreme
duress.” Typically, theextremeduressinvolvesacaptivesituation whereby anindividual isisolated,



unable to escape, and threatened but also is shown token acts of kindness. Individuals who
experience the syndrome come to identify with and seek approval from their captors.

Doctor Schleicher’s opinion never solidified beyond the possibility that the
Stockholm Syndrome prompted the petitioner to confess to gain approval from Detective Carter.
Doctor Schleicher conceded on cross-examination that it was also possible that the petitioner felt
remorse and wanted to speak with the detective or that he confessed to spare his stepdaughter from
going through atrial.

Thepetitioner also testified and first provided background personal information. He
was born in 1962 in Spokane, Washington. His musical talents were such that he was playing the
guitar professonally by the time he was thirteen years old, but early in his career his life became
punctuated by drug and acohol abuse. The petitioner has four children, two daughters by hisfirst
wife and two sons by his second wife.

Thepetitioner testified that in 1991 hewas prosecuted in Idaho for sexually mol esting
one of hisdaughtersand was found guilty of lewd conduct. The petitioner waseligible for and was
sentenced to a boot-camp program with substance abuse and sex offender treatment. After he
compl eted the boot-camp sentence, the petitioner remained intreatment until he compl eted probation
in 1996. Petitioner said that he was led to believe that if he successfully completed probation and
treatment, his conviction would be " automatically dropped to amisdemeanor.” Asitturned out, his
belief was erroneous, and, as post-conviction counsdl discovered, additional legal proceedingswere
required to effectuate the redassification of the conviction.

While on probation, the petitioner met and married his third wife, Melinda, whose
daughter, AH, isthevictim of the sexual abuseinthiscase. Accordingtothe petitioner’ stestimony,
before he and Mdinda could begin dating, she had to meet with his therapist and probation officer.
The therapist and probation officer counsel ed the petitioner and Melinda on appropriate behavior,
which included not allowing the petitioner to be alone with AH.

The petitioner and Melindamarried in 1995. Melinda and her former husband had
joint custody of AH, but they argued constantly. The petitioner testified about a court hearing in
Idahoinvolving Melinda sconcern that her former husband had been molesting AH. The petitioner
stated that the litigation became too expensive for both Melinda and her former husband, and the
parties eventually agreed privately to split their time with AH.

Approximately two months after the petitioner completed his probation, he relapsed
into cocaine use and amassed considerabledebt. The petitioner testified that he decided to promote
hismusical career by moving to Nashville. Melindainsi sted on moving withhim, and they re ocated
to Nashvillein April 1997. None of the children moved with them at thetime. In August, however,
the couplereturned briefly to Idaho to pick up furniture and an automobile that had been left behind
in April. At that time, Melinda decided to take AH back with them to Nashville; the petitioner
unsuccessfully objected to relocating the victim.
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AH'’ s presence soon caused marital tensions. The petitioner tedtified that he was
working “doubles’ at Logan’s Roadhouse from 11:00 am. until midnight. Melinda had been
accepted into a real estate training program focused on vacation time-share properties. To
accommodate her training, she insisted that the petitioner assume primary responsibility for AH’s
care. The petitioner said that he pressed Melindato find a substitute day-care provider but that she
objected that she could not afford the expense. The petitioner related that he *juggled” hisschedule
at Logan’s Roadhouse three times, and on the third occasion he was fired.

According to the petitioner, the morning of October 8, Melinda asked him to move
out of the apartment. She repeated the request in the afternoon after AH came home from school.
The petitioner insi sted that he lacked the financial resources to move. That evening, Melindatook
AH with her to work. Around 6:00 p.m., the petitioner received a curious teephone call from a
woman who explained that Melinda had hired her as a sitter for AH. As the evening wore on and
the petitioner did not hear from his wife, he called her at work. She told him that she had tried
removing his namefrom the apartment lease. Wanting to confront hiswifein person, the petitioner
drove to her office where he encountered his wife and his wife's boss, with whom the petitioner
suspected his wife was having an affair.

A police officer came into the room and instructed the petitioner to wait outside.
While the petitioner waited, Detective Ron Carter approached the petitioner, escorted him to an
unmarked vehicle, and questioned whether he had abused AH. The petitioner denied any such
activity, but he provided Detective Carter withinformation about hisprior conviction. Thepetitioner
testified that he was very upset.

The petitioner related that later that evening he was arrested. Detective Carter gave
the petitioner abusiness card and told the petitioner to call as soon as possible. The petitioner said
that he “figured tha somehow maybe if | called [Carter], he would somehow let me out.” The
petitioner was unable to make bond, and he testified that his treatment at the jail upset him further
and made him fearful for hissafety. The petitioner claimed that after he wasfingerprinted, he heard
someone yelling out for the jailers “to make sure he went in population and got his beating.” The
petitioner said that he had heard that a person accused of a sex charge would be raped and killed in
prison. Other officers, accordingto the petitioner, questioned him why he had rgped the victim, and
one officer showed the petitioner a newspaper article reporting on the petitioner's arrest and the
outstanding charges. The petitioner claimed that the officer with the newspaper told him that
everyonein thejail was going to find out about him.

There was something about the newspaper article that agitated thepetitioner. At the
post-conviction hearing, histestimony on this point wasvague. He said that he wanted to know why
Detective Carter had lied about him to the newspaper. The petitioner expressed his desire to speak
with Detective Carter, and his request was rdayed to the detective. As aresult, Detective Carter
cameto the jail and met with the petitioner on the evening of October 10, 1997. Detective Carter
advised the petitioner of his rights, obtained a signed rights waiver from the petitioner, and tape
recorded the ensuing conversation.



Contrary to his earlier denials of guilt, the petitioner made numerous incul patory
statements to Detective Carter on that occasion. Included in the record before us are audio cassette
tape recordings of the petitioner’s October 10 statements to Detective Carter and transcripts of the
cassette tape recordings, prepared by the petitioner’ s post-conviction counsel. We have reviewed
these materids and find the following excerpts to be representative of the petitioner’ s admissions
of wrongdoing.

[Detective Carter]: . . . [O]ne of the things she had said that you had
taken your tongue and was doing oral sex with her — putting your
tongue in her vaginal area.

[Mendoza]: | wasn't putting my tongue there. | kissed her, but |
didn’t stick my tonguein her. . .. But | did kiss her there. . . . | tried
to pretend it wasn’t anything serious — that | wasn'’t doing anything
wrong. . . .

[Detective Carter]: At what point did you start feeling yourself slip
back into wanting to molest achild? And that’ sexactly what you did.

[Mendoza]: [AH’s father] had told [AH] — this is over the phone
before she came — that she couldn’t wear underwear to bed. And she
told Melinda this. Andin my head — | knew that he was grooming
her. And in my head | actually started grooming her, thinking she
was going to be not wearing underwear and she' sgoingto want this.

[Detective Carter]: How many times have you touched her?

[Mendoza]: Tota of four (4). Andeachtimel sworel’d never do it
again. And | told her that | can’t and that it was wrong.

[Detective Carter]: How many times did you lick her?

[Mendoza]: Twice.



[Mendoza): . . . | gave myself permission because [AH’s father] did
and so | figured well if [AH] wanted [her father] to, then it was okay
for me. When | should have just said no, don'’t, it waswrong. Then
when she told me that — that he had did that — and | knew that. And
| should have stopped it then, but | didn’t. And | can’'t—1 can’t make
any excuses. It'smy fault and itismy sickness. . . .

At the post-conviction hearing, the petitioner attempted to explain why he madethe
incul patory statements to the detective. The petitioner variously pointed to sleep deprivation, not
being in his “right mind,” being confused and trying to think of anything to say to “appease’
Detective Carter, and thinking that his statements would get him out of jail. Regarding why he
ultimately agreed to plead guilty, the petitioner testified inter alia, that histrial counsel told him that
therewasno defense he could raisein light of theincul patory taped statements. He said that he“was
defensdess, and going to trial would be ridiculous.” The petitioner mentioned that after being
incarcerated for nineteen months, hismental health was poor andthat hewassick of thedeaththreats
and persecution from other inmates and guards. In addition, he was fearful that if he went to trial,
the state would use his past sex abuse thergpy and history of being a child molester against him.
While incarcerated, the petitioner had a religious experience. He testified that an important
consideration that got him to sign the plea agreement was that when his atorney presented it to him,
the attorney told him that “it wasamiracle from God, a gift from God, that that was [ his] answer to

prayer.”

The state cdled the petitioner’ s appointed trial counsel, Jerrilyn Manning, to testify
at the post-conviction hearing. She explained that shewas originally assigned to the case and later
recruited another attorney from her office to assist so the petitioner would have a second attorney
with whom to consult. Ms. Manning admitted that she waived the preliminary hearing on the
petitioner’s charges. She also conceded that the defense gained no tactical advantage from the
waiver because, although thewaiver waspredicated on the state’ searly production of the petitioner’s
taped statements, she did not listen to the tapes until May 1998 — after the petitioner was indicted.

Ms. Manning, likewise, did not dispute that she interviewed no witnesses. She
testified that she did not interview Detective Carter because she had the tape recorded statements.
She did not attempt to interview the victim or the victim’s mother because she did not know how
to locate them. Ms. Manning explained that in her experience, the state would not have made the
childavailableto beinterviewed and that the mother would have rebuffed arequest through thestate
for aninterview. Thus, she did not pursue arequest through the state that she be allowed to speak
to these witnesses.

M. M anningwas shown recordsobtai ned by post-conviction counsel from I daho and
Washington, which included police reports regarding allegations that the victim had been sexudly
abused by her father and divorce records containing sworn accusations by the victim’s mother that
her former husband had molested the child. Ms. Manning acknowledged that the petitioner had



asked her to investigate the allegations but that all she did was send a request to the state for
exculpatory evidence of other sex abuse allegations involving the victim.

Ms. Manning defended her inactivity, by and large, on the basis that from her first
meeting with the petitioner until December 1998, heinsisted that he did not want to gototrial. She
related that the petitioner told her that he confessed to the detective because he “wanted to clear
everythingup.” The petitioner, however, insisted to Ms. Manning that he never raped AH. Hetold
his attorney that “he had not penetrated her, but that he had kissed her in her vaginal area and had
touched her with a massager in her vaginal area.”

Atonepointin March 1998, the state made a30-year pleaoffer on the case. Because
of the petitioner’ sinsistence that hewas not guilty of rape, Ms. Manning solicited the state to allow
the petitioner to plead to aggravated sexual battery. The state’s response was an immediate and
unequivocal “no.” Ms. Manning testified that she explained to the petitioner the legal definition of
“penetration” and that she even reviewed with the petitioner copies of relevant cases addressing the
issue. In her opinion and based on the petitioner’s admissions, a jury instruction on penetration
would have been forthcoming in the event the case was tried.

Accordingto Ms. Manning, in early December 1998, the petitioner then did an about-
face; he took the position that nothing happened and that AH made up the allegations against him
becauseof her father. Intermsof trial strategy, Ms. Manning testified that shetold the petitioner that
juries often find children to be persuasve and that the biggest problem with his case was his
confession to Detective Carter and how to challenge it. She admitted telling the petitioner that his
prior sex conviction could be used against him, but she said that the discussion related mainly to use
of the conviction at sentencing should he be convicted. Asfor the conviction being disalowed if
the petitioner did not testify at trial, Ms. Manning said that he intended to testify. As for
impeachment use of the conviction depending on its fel ony/misdemeanor status, she did not recall
discussing the distinction with the petitioner. She said that the petitioner was of the opinion that the
conviction aready had been reduced to a misdemeanor.

Nothing wasfiled relative to the petitioner’ s confession until late April of 1999. At
that time, petitioner’ scounsel filed amotionto suppressthe statements madeto Detective Carter and
amotion seeking fundsto hire apsychological expert to assist in challenging theadmissibility of the
statements. The petitioner’s charges were set for trial on May 10, 1999. On April 30, 1999, the
conviction court entered an order denying the request for funding. “The motion for an expert,” the
court wrote, “isuntimely.” The court continued, “ Therecord supportsno reasonthat it isfiled ayear
after the motion filing deadline and a week and a half before trial.” The motion to suppress was
scheduled for hearing on May 3, 1999, but it was preempted by the petitioner’ s guilty pleas on that
date.

Ms. Manning was questioned at the post-conviction hearing about the five-month

delay from December of 1998 until April 1999 in requesting funds and chdlenging the statements.
She cited nonspecific problems related to the two previous trial settings in the case and explained
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that because of a death in her family, she had taken time off to be with her family. Also, Ms.
Manning and co-counsel were having difficultiesin identifying any legal irregularitiesin how the
petitioner’ s statement was taken.

The plea offer that the petitioner accepted was made after the funding request was
denied but whilethe suppression motion was outstanding. Ms. Manning testified that she could not
recall the specifics of the conversation with the petitioner, but she remembered that God was
mentioned and that the petitioner remarked that he had prayed about the matter. Ms. Manning
denied telling the petitioner that the pleaoffer wasa* gift” from God, but she conceded, “I told him
perhaps this was the answer to his prayers.”

At the time the petitioner agreed to accept the offer, he had been incarcerated for
about nineteen months. Ms. Manning described his demeanor in terms of “he considered himself
in pretty much alose/lose situation from thebeginning.” The petitioner wassatisfied, however, with
the offer because he would not be pleading guilty to penetrating the victim.

Thefinal post-conviction witnesswas Detective Carter. Histestimony wasbrief. He
related the circumstances under whichhetalked to thepetitioner. He affirmed that on both occasions
when he spoke with the petitioner that he advised the petitioner of his rights and obtained a signed
rights waiver. Detective Carter said that the petitioner did not mention that anyone at the jail had
threatened him. Regarding the victim’s allegations, Detective Carter testified that the victim was
claiming that the petitioner was the only person who had abused her; the petitioner, however, told
the detective that something had occurred between the victim and her father.

[11. Post-Conviction Court’s Memorandum and Order

At the close of the evidentiary hearing, the court took the matter under advisement,
and on June 21, 2001, it issued its ruling denying the petition for post-conviction relief. The court
began by pointing out that it would have been difficult for the petitioner to have prevailed in ajury
trial if his confession to Detective Carter had been admitted and the five-year-old victim had
testified. The court credited the testimony of trial counsel that the petitioner initially indicated that
he did not want to go to trial and that the petitioner admitted his guilt to trial counsel. After being
in custody for slightly more than ayear, the petitioner then changed his mind. The court accepted
Ms. Manning's testimony that, despite her effortsto explain thelaw, the petitioner insisted that he
had not penetrated the victim and, therefore, was not guilty of rape. On the day he pleaded guilty,
the petitioner sought permission to make astatement, whichwasgranted. The petitioner apologized
to hiswife, who wasin the courtroom that day, professed hislove, and asked for forgiveness.

Thepost-conviction court then proceeded to addresseach criticism that the petitioner
had leveled against trial counsel. We summarize the court’ s findings and conclusions.

Asfor thefailuretointerview witnesses, the court found that the petitioner had failed
to show prejudice. The court noted that trial counsel did not know how to locate the victim or the
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victim’s mother, and trial counsel believed that any interview request through the state would have
been refused.

As for the waiver of the preliminary hearing, the court found “no breach of the
standard expected of competent counsel and no prejudice.” The court relied on the absence of proof
how the hearing would have benefitted the petitioner and on trial counsel’ s remembrance that the
petitioner did not want the victim to have to testify at the hearing.

Regarding trial counsel’s failure to pursue the allegations that the victim had been
abused by her father, the court was not impressed with the value of the information. The court did
statethat trial counsel should haveinvestigated the allegations and obtained the affidavit filed by the
victim’ smother intheldaho divorce case. Nevertheless, trial counsel’ sfailuredid not, inthecourt’s
opinion, prejudice the petitioner. The victim, for example, had no physical signs of sexual abuse;
the petitioner, therefore, did not need to blame anyone else for injuring the victim. In addition, in
the court’s estimation, impeaching a five-year-old child with a prior inconsistency carries “some
weight but not great weight.”

The Nashvilledivorcerecords, showing that the petitioner’ swife did not claim sex
abuse as a ground of divorce from the petitioner, might have been admissible a trial, according to
thepost-conviction court. Itsimpeachment valuein crass-examination of thepetitioner’ swifewould
have, however, been slight.

Concerningthepetitioner’ sconfession, the post-conviction court found no basisupon
whichtrial counsel could haveeffectively challenged itsadmission or impeached itsreliability. The
court found that the petitioner’ srights were meticulously observed by Detective Carter and that the
rights waivers were validly obtained. Having listened to the petitioner’s testimony and having
observed his demeanor, the post-conviction court described him as an “intelligent and articulate
individual.”

The court was skeptical that the petitioner’ s confession was motivated by adesireto
please Detective Carter or by threats and harassment by other prisoners and correction officers.
Rather, the court concluded that the petitioner was motivated by remorseand concern for thevictim.
Moreover, even if the petitioner thought that his confession might improve his jail situation or
somehow result in his release, the court found that such “unrealistic’ beliefs did not render his
confesson involuntary.

Inasimilar fashion, the court was doubtful that apsychologist could have helped the
petitioner either suppressthe confession or explain to the jury why he might have fal sely confessed.
The court declined to wade into the intricacies of the “ Stockholm Syndrome” or whether a person
suffering from the syndrome lacks “free will.” The testimony of Dr. Schleicher, taken in its best
light, wasthat the petitioner was motivated to please Detective Carter, which might have caused him
to confess falsely. The court disposed of this possibility, finding that “any possible use of the
‘Stockholm Syndrome’ at tria in an effort to impeach the confession is simply not credible.”
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Turning to the petitioner’ sprior Idaho conviction, the post-conviction court accepted
the petitioner’ sevidencethat the felony conviction could have been reduced to amisdemeanor. The
petitioner, though, advised trial counsel that the conviction already had been reduced to a
misdemeanor. Trial counsel took the incorrect information and advised the petitioner that the
conviction could have an adverse impact on sentencing and that the state might attempt to use the
conviction for impeachment should he testify at trial. “Thereis certanly no prejudice,” the post-
conviction court concluded, “from theway this was handled, although it certainly would have been
better if trial counsel had known that conviction had not been reduced to a misdemeanor.”

Last, the post-conviction court simply did not credit the petitioner’ s testimony that
trial counsel told him that the plea offer wasa* gift from God” or that trial counsel pressured him
to enter aplea. The court found that trial counsel’ s statement that perhaps the offer was an answer
to the petitioner’ s prayers was a passing comment and did not exert any pressure on the petitioner
to plead.

The post-conviction court summed up itsfindings and conclusionson theineffective
assistance of counsel claims by expressing the opinion that while trial counsel “could have done
several thingsbetter,” theoverall quality of representation “ had no impact” on the petitioner’ sguilty
pleas. From the evidence presented, the court was convinced that even if trial counsel had done
everything about which the petitioner complained, he still would have pleaded guilty.

Thepost-conviction court briefly discussed theinvoluntary guilty pleaargument. The
court cited to the absence of credible evidence to support the involuntary naure of the plea. The
court pointed out that the petitioner had several days to consider the plea and that during the plea
colloguy, he responded “rationally and appropriately to all the questions asked.” Moreover, the
petitioner apologized in open court for abusing his stepdaughter.

Accordingly, the post-conviction court denied the petition.
V. Denial of Expert Servicesfor Post-conviction Proceedings

On appeal, the petitioner registersan initial complaint that the post-conviction court
erred in denying hisrequest for fundsfor expert psychological servicesat the post-conviction level.
Asweindicated earlier, the petitioner sought fundsto retain Dr. Joan Schleicher to demonstrate how
the voluntariness and reliability of his confession to Detective Carter could have been contested
during the original prosecution. Doctor Schleicher isthe sameexpert for whom the petitioner’ strial
counsel had unsuccessfully solicited funding on the eve of trid. The petitioner insists that Dr.
Schleicher’s testimony and her written report met the threshold requirement of showing a
particularized need for expert services.

The petitioner’ sargument is somewhat misleading because at themotion hearing on

the request for expert funds, the petitioner did not present Dr. Schleicher’ s testimony or introduce
her written report. Her testimony and report were offered at alater time when the merits of the post-
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conviction claimswere litigated. At the motion hearing, post-conviction counsel simply arguedin
support of the motion. Essentially, the argument was that in the typical situation, itisillogical, or
at least unusual, for an arrestee to ask to speak to alaw enforcement officer; ergo, serious questions
about the petitioner’ smental health must exi st requiring expert assistance. Whenthe post-conviction
court expressed skepticism about the speculative nature of the claim, the petitioner’s counsel then
argued, “[L]et’ s pretend that thisis not a post conviction proceeding. Let’s do what due process
requires and put us back at thetrial. . .. | should not have to jump over some huge due process
hurdle.” The post-conviction court remained unconvinced and denied the motion. We review that
ruling for an abuse of discretion. See Statev. Scott, 33 S\W.3d 746, 752 (Tenn. 2000).

On appeal, the petitioner points to Tennessee Supreme Court Rule 13, Sate v.
Barnett, 909 SW.2d 423 (Tenn. 1995), State v. Scott, 33 S.W.3d 746 (Tenn. 2000), and Sate v.
Georgia Lucinda Hagerty, No. E2001-01254-CCA-R10-CD (Tenn. Crim. App., Knoxville., April
23, 2002), as supporting his post-conviction funding request. Wedisagree. Firstof all, the showing
of “particularized need” for expert services means just that; the need must be “particularized.”
Barnett, 909 SW.2d at 431. Each request, consequently, stands or fdls on the facts and
circumstances of the particular case. 1d. The required showing was not made in this case.

In Georgia Lucinda Hagerty, for example, the court recounted in painstaking detail
how the defense made out its case of “particularized need” for expert assistance regarding
posttraumatic stressdisorder. The defense offered live testimony and affidavitsfrom fact witnesses
to the abuseinflicted on defendant Hagerty by the deceased victim. Id., slip op. & 7-8. Thedefense
established that there was* | egitimate psychiatric recognition of posttraumatic stressdisorder in the
domestic abuse or battering context,” and the defense showed a connection between the facts and
circumstancesof the caseand thedisorder. 1d., slipop. & 9. The court described thedefense burden
as presenting a “daunting challenge of demonstrating, by reference to specific facts and
circumstances, that expert assistanceis necessary to ensure—not aperfect —but afundamentdly fair
trial.” 1d., dlip op. a 6-7. Inour estimation, the petitioner in this case failed to launch an effective
campaign to meet the “daunting chdlenge.”

Similarly, in Scott, the defense went to great lengths to show particularized need for
aDNA andyssexpert. The defendant, accordingto the Scott court, “listed in meticul ous detail the
reasonsneeded for the expert assistance” and offered supporting witnesses. Scott, 33 S.W.3d at 753.
Among the reasons developed were the need to educate defense counsel about relevant issues
involved in DNA analysis, the need to determine if DNA samples had been contaminated in light
of inconsistent resultsreached by different examiners, and the need to understand why some reports
mentioned that blood samples from the defendant’ s clothing contained the DNA of an unidentified
third person. Id. at 753-54. Under those circumstances, the supreme court held that the trial court
erred in denying therequested services. Seeid. at 754 (“thetrial court deprived the [defendant] of
ameaningful opportunity to defend when his liberty was at stake”).
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The particularized need showings in Scott and Hagerty are qualitatively different
from the petitioner’ sassertionsin this case. Rather than supporting the petitioner’ sposition, these
cases highlight the deficiencies in the petitioner’ s application for expert assistance.

Furthermore — and perhaps more fundamentally — notwithstanding the petitioner’s
protestations, his request for funding must be viewed through the lens of a non-capital, collateral
attack on his guilty pleas. Section 5(a) of Tennessee Supreme Court Rule 13 gives discretion to a
trial court to authorize expert services only in “the trial and direct appeals of all criminal casesin
which the defendant isentitled to appointed counsel and in the trial and appeal s of post-conviction
proceedingsin capital cases.” Tenn.R. S. Ct. 13, 85(a). Inaddition, viaDavisv. State, 912 SW.2d
689, 696-97 (Tenn. 1995), the supreme court hasreiterated that “the state is not required to provide
expert assistance to indigent non-capital post-conviction petitioners.” The court explained, “Once
the process goesbeyond thetrial and direct appeal as of right stage, the state has no duty to duplicate
the legal arsenal that may be privately retained by a crimina defendant in a continuing effort to
reversehisconviction.” Id. at 696; see Clayton Eugene Turner v. Sate, No. E2001-02476-CCA-R3-
PC, dlipop. a 7 (Tenn. Crim. App., Knoxville, Oct. 1, 2002); John Paul Sealsv. Sate, No. E2001-
01756-CCA-R3-PC, dip op. at 3-4 (Tenn. Crim. App., Knoxville, July 11, 2002), perm. app. denied
(Tenn. 2002); Antione Harbison v. Sate, No. M2001-00887-CCA-R3-CD, dip op. at 12-13 (Tenn.
Crim. App., Nashville, April 10, 2002), perm. app. denied (Tenn. 2002).

Conseguently, for all the foregoing reasons, the post-conviction court cannot be
faulted or put in error for denying the petitioner’ s request for expert assistance.

V. Standard of Review: I neffective Assistance of Counsel & Involuntary Guilty Plea

A post-conviction petitioner bears the burden of proving his or her allegations by
clear and convincing evidence. Tenn. Code Ann. 8§ 40-30-210(f) (1997). “Evidenceis clear and
convincing when there is no serious or substantial doubt about the correctness of the conclusions
drawn from the evidence.” Hicksv. State, 983 S.W.2d 240, 245 (Tenn. Crim. App. 1998) (citing
Hodgesv. SC. Toof & Co., 833 S.W.2d 896, 901 n.3 (Tenn. 1992)). On appeal, the appellate court
accords to the trid court’s findings of fact the weight of a jury verdict, and those findings are
conclusive on appeal unlessthe evidence preponderaes against them. Henleyv. State, 960 S.W.2d
572, 578-89 (Tenn. 1997); Bates v. Sate, 973 SW.2d 615, 631 (Tenn. Crim. App. 1997).
Conclusions of law receive purely de novo review, with no presumption of correctness. Fieldsv.
State, 40 S.W.3d 450, 457-58 (Tenn. 2001).

The Sixth Amendment to the United States Constitution and Article |, section 9 of
the Tennessee Constitution both provide that a defendant in a criminal case is entitled to effective
assistance of counsel. See Baxter v. Rose, 523 SW.2d 930 (Tenn. 1975). To make out a claim of
ineffective assi stance of counsel, the petitioner must show both that his counsel failed to perform at
alevel demanded of attorneysin criminal casesand that thedeficient performanceadversely affected
thedefense. Strickland v. Washington, 466 U.S. 668, 693, 104 S. Ct. 2052, 2067 (1984); Baxter, 523
SW.2d at 936. Should the petitioner fail to establish either deficient performance or resulting
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prejudice, heis not entitled to relief. Srickland, 466 U.S. at 697, 104 S. Ct. at 2069. On appeal,
thereisastrong presumption that the petitioner received satisfactory representation. Barr v. Sate,
910 SW.2d 462, 464 (Tenn. Crim. App. 1995).

Whenreviewinganattorney’ sperformance, courtsdo not “‘ second guess' tactical and
strategic choices,” nor dowe" measure[the] defenseatorney’ srepresentation by ‘ 20-20 hindsight.””
Henley, 960 SW.2d at 579. We endeavor to eliminate “the distorting effects of hindsight. . . [and]
evaluate the conduct from counsel’ s perspective at the time” of the conduct. Strickland, 466 U.S.
at 689, 104 S. Ct. at 2065. “The fact that a particular strategy or tactic failed or hurt the defense,
does not, standing alone, establish unreasonable representation.” Goad v. State, 938 S.W.2d 363,
369 (Tenn. 1996). Simply stated, on apped, thereisastrong presumption that the petitioner received
satisfactory representation. Barr, 910 SW.2d at 464. On the other hand, our “ deferenceto matters
of strategy and tactical choices applies only if the choices are informed ones based upon adequate
preparation.” Goad, 938 SW.2d at 369.

When the petitioner clamsthat ineffective assistance of counsel resulted in aguilty
plea, the petitioner must show a reasonabl e probability that, but for counsel’s errors, he would not
have pleaded guilty and would haveinsisted on going totrial. Hill v. Lockhart, 474 U.S. 52, 58-59,
106 S. Ct. 366, 350 (1985). Independent of, and as an dternative to, the claim of ineffective
assistance of counsel, a post-conviction petitioner may successfully atack his conviction when his
guilty plea was unknowing or involuntary. See Tenn. Code Ann. § 40-30-203 (1997) (post-
conviction relief available“when the conviction isvoid or voidable because of the abridgement” of
aconstitutional right); Boykin v. Alabama, 395 U.S. 238, 243, 89 S. Ct. 1709, 1712 (1969); Sate v.
Wilson, 31 SW.3d 189, 194 (Tenn. 2002) (due process requires that guilty pleas be knowing and
voluntary). The petitioner has advanced both types of claims.

V1. Ineffective Assistance of Counsdl

The record before us, and particularly the testimony of petitioner’ strid counsel, is
convincing that theinvestigative effortswere quitemeager. Trial counsel interviewed no witnesses,
failedtoinvestigate allegationsof prior sexual abuseby thevictim’ sfather, failedto explorepossible
motives of the petitioner’ swife to make untruthful allegations, and failed to verify or check on the
petitioner’ sprior criminal history. Evidently, the confessionto Detective Carter, in conjunction with
the petitioner’s inculpatory admissions to his counsel, were the driving forces that caused trial
counsel to abandon independent avenues of investigation.

In general, an attorney has a duty to conduct an appropriate investigation into both
the facts and the law to examine possible areas of defense. See Baxter, 523 S.W.2d at 932. Our
adversarial system of justice, at the most fundamenta level, functions only when “‘all available
defensesareraised’ so that the government isput toitsproof.” Id. at 932-33 (quoting United States
v. Decoster, 487 F.2d 1197, 1203-04 (D.C. Cir. 1973)).
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“Reasonableness,” however, is the constant guidepost to arrive at afair assessment
of attorney performance. In the context of investigation options, the Strickland Court explained,

[ S]trategic choicesmade after thorough investigation of law and facts
relevant to plausible options are virtually unchdlengeable, and
strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable professional
judgments support the limitation on investigation. In other words,
counsel has a duty to make reasonable investigations or to make a
reasonabledeci s on that makesparti cular i nvesti gati onsunnecessary.
In any ineffectiveness case, a particular decision not to investigae
must be directly assessed for reasonablenessinall the circumstances,
applying a heavy measure of deference to counsd’s judgment.

Strickland, 466 U.S. at 690-91, 104 S. Ct. at 2066.

The Srickland Court el aborated further about the reasonabl enessof counsal’ schoices
in response to a client’s own statements or actions.

Thereasonableness of counsel’ saction may be determined or
substantidly influenced by thedefendant’ sown statementsor actions.
Counsel’s actions are usualy based, quite properly, on informed
strategic choices made by the defendant and on information supplied
by the defendant. In particular, what investigation decisions are
reasonable depends critically on such information. For example,
when the facts that support a certain potential line of defense are
generally known to counsel because of what the defendant has said,
the need for further investigation may be considerably diminished or
eliminated atogether. And when a defendant has given counsel
reason to believe that pursuing certain investigations would be
fruittess or even harmful, counsel’s failure to pursue those
investigations may not later be challenged asunreasonable. In short,
inquiry into counsel’s conversations with the defendant may be
critical to a proper assessment of counsel’ sinvestigation decisions,
just as it may be critical to a proper assessment of counsel’s other
litigation decisions.

Id. at 691, 104 S. Ct. at 2066.
In this case, based on the petitioner’s confesson to law enforcement and on his
insistence that he was not guilty of “rape’” because he never penetrated AH, certain areas of

investigation reasonably could have been assigned alow priority. What strikes us as disturbing,
however, in this case relative to the Strickland performance component is that trial counsel’s
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decisions appear largely, if not wholly, influenced by certain “assumptions.” She assumed, for
instance, that the state would not have made AH available for an interview; she assumed that the
victim’'s mother would have declined an interview request communicated through the state; she
assumed that Detective Carter had no relevant information to convey. In addition, she evidently
assumed that the petitioner’ staped statementsto Detective Carter wereso devastating that no urgent
need existed to listen to the tapes.

Cookie-cutter advocacy is fraught with peril. If, for example, through efforts to
interview AH and the mother, trial counsel had discovered that AH was refusing to testify, the
strength of the stat€' s case could have been affected. It iswell-settled law that a conviction cannot
be founded solely upon adefendant’ s confession; corroborating evidence is required to sustain the
conviction. See Statev. Smith, 24 SW.3d 274, 281 (Tenn. 2000). By these observations, we are not
suggesting that a client’s incul patory statements should be irrelevant to formulating a plan of
investigation. Nor, however, do we believe that aconfesson invariably vitiates the need for any
investigation. See Nicholsv. Sate, 90 SW.3d 576, 587 (Tenn. 2002) (stating that “a defendant’s
statements or confessions do not eliminate counsel’ s duty to investigate”).

We are confronted in this case with trial counsel’ s failureto explore in atimely or
meaningful fashion the viability of defense strategies. Moreover, we are not speaking of some
elaborate or innovative exploration. We are referring to bedrock investigative techniques, such as
attempting to interview fact witnesses and evaluating the stat€ s ability to prove each and every
element of the charged crimes beyond a reasonable doubt.

By contrad, the clam that trial counsel’s services were substandard in failing to
develop a psychological construct to challenge the petitioner’s confession as involuntary or
unreliableis much weaker. Therecord is devoid of any evidence of procedural irregularities, such
as Miranda violations, in how Detective Carter obtained the inculpatory admissions from the
petitioner. Thepetitioner told trial counsel that he confessed becausehe®wanted to clear everything
up.” Wediscernthat trial counsel considered the petitioner to be arather “difficult” and emotional
client, but the difficulties appear to stem largely from the petitioner’s inability to understand or
unwillingnessto accept the legal definition of “sexual penetration” asan element of rape. Although
his incarceration undoubtedly was unpleasant and stressful, the petitioner presented no symptoms
of intellectual deficiency or other condition that would prompt a false confession. See generally
Nichols, 90 S.\W.3d at 590-97 (petitioner mounted extensive, but unsuccessful, campaign to prove
hisconfess ons should have been challenged by counsel asfal se becausethey contained inaccuracies
and omissions and because there was evidence of innocence).

Tria counsel’s performance vis-a-vis the petitioner’s confession likewise appears
reasonabl e pursuant to existing legal authority. In Brimmer v. State, 29 SW.3d 497 (Tenn. Crim.
App. 1998), which was decided prior to the petitioner’ s guilty pleas, Brimmer complained that trial
counsel was ineffective for failing to present expert testimony at a suppression hearing about
“Prisoner of War Syndrome” whereby “ sensory deprivation occurring in solitary confinement might
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result in a false statement by the prisoner in order to please his captors.” Id. at 511. The court
concluded that even had such testimony been offered, no legal basis for suppression existed.

In Colorado v. Connelly, 479 U.S. 157, 164, 107 S. Ct. 515, 93
L.Ed.2d 473 (1986), the United States Supreme Court ruled that “a
defendant’s mentd condition, by itself and apart from itsrelation to
official coercion” does not render a satement involuntary. Because
the rule of exclusion has been edablished as a deterrent to police
misconduct, coercive activity on the part of law enforcement is a
necessary predicateto finding that aconfessionisnot voluntary under
the Due Process Clause.

Brimmer, 29 SW.3d at 512.

Previously on appeal to the supreme court, Brimmer had complained that the tria
court erroneously excluded the same expert testimony during the guilt phase of thedefendant’ strid.
Sate v. Brimmer, 876 SW.2d 75, 79 (Tenn. 1994). The trial court found that the basis for the
expert’s opinion “was not sufficiently trustworthy to go to the jury on theissue asto who and what
may have influenced the defendant’ smental state a thetimethat he gave hisconfession.” 1d. Also,
the trial court noted that the defendant was not otherwise prevented from showing the jury the
physical and psychological environment that yielded his confession. Seeid. The supreme court
found no error in disallowing the testimony at trial. Seeid.

In summary, the petitioner’ scomplaints about trial counsel’ s deficient performance
are legitimate, in part, and unfounded in other respects. Turning next to the prejudice component
of the ineffective assistance claim, our review of the record convinces us that the lower court
correctly gauged the petitioner’ sfalure to show that he would haveinsisted on going to trial but for
trial counsal’ s lapses in performance.

When, asin this case, aclaim of ineffective assistance of counsel is predicated on a
failureto investigate, the petitioner isobligated to show what areasonabl e investigation would have
reveded. See Owens v. Sate, 13 SW.3d 742, 756 (Tenn. Crim. App. 1999) (“deficient
representation by omission requires more than a speculative showing of alost potential benefit”).
The petitioner failed to make the requisite showing in connection with his complaints that trial
counsel did not interview witnesses and waived a preliminary hearing. The petitioner was unable
to locate AH or AH’s mother and, therefore, did not present their testimony at the hearing on his
post-conviction petition. SeeBlackv. State, 794 S.\W.2d 752, 757-58 (Tenn. Crim. App. 1990) (even
if petitioner can show deficient performance by counsel, petitioner not entitled to relief unless he
produces witness at post-conviction hearing, shows that counsel could have located witness, and
elicitsboth favorable and material testimony from witness). Likewise, the petitioner submitted no
evidence indicating how he would have benefitted from a preliminary hearing. Strickland’s
prejudice prong clearly has not been satisfied for these complaints.
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Asfor the balanceof hisineffective assistance clams, the petitioner did endeavor to
introduce exhibits, testimony, and other evidence showing what a reasonable investigation would
have uncovered. The petitioner did not, however, prove by clear and convincing evidencethat these
fruits of aconstitutionally “ effective” investigation would have sustained his resolveto go to trial.
The post-conviction court accredited trial counsel’ stestimony that for approximately oneyear after
his arrest, the petitioner said that he did not want to go to trial on the charges. In early December
1998, the petitioner, according to trial counsel, changed his mind, maintained that nothing had
happened between AH and him, and claimed that AH made up the allegations against him because
of her father. Most likely, trial counsel finally persuaded the petitioner that his notion of sexual
penetration was not consistent with the legal definition, and the petitioner reacted by claiming that
AH had fabricated the allegations against him because of her father.

Approximately five months|ater and on the eve of trial, the petitioner then accepted
the state's plea offer to consecutive, out-of-range sentences to two counts of aggravated sexual
battery. Thus, the pivotal time framein this case isthe period between December 1998 and May 3,
1999, when the petitioner pleaded guilty, and the critical inquiry iswhat caused the collapse of the
petitioner’s resolve to go to trial. The petitioner’s post-conviction testimony mentions several
reasons for pleading guilty. At one point, hetestified that he was “ not in good mental health,” that
he was “sick of the persecution from the other inmates and the guard,” and that he “gave up.” He
also said that he was trying to please everyone by pleading guilty. Other reasonsthat he gave were
that he “wanted to get out of that county jail,” and that when trial counsel communicated the state’s
offer, he thought that she was “giving [him] the answer from God.”

Notably, the petitioner’ stestimony does not attribute hisguilty pleastotrial counsel’s
failure to investigate prior sexual abuse of AH, the divorce proceedings that the petitioner’ s wife
instituted in Nashville after he was arrested, his Idaho conviction, or his treatment records related
to the prior conviction. Insight regarding why the petitioner asked trial counsel to investigate these
matters is found in his statement, “| wanted [trial counsel] to get al that information so that they
didn’t — I wanted them to understand what I’ d really been trying to work for.” Later, the petitioner
reiterated the same point. “I guess that’s why | asked her to get records from, you know, my
treatment facilities; because | figured that that would be ableto help her understand what | had been
working in as far as treatment.”

Thefollowingtestimony isthemost detail ed account why he accepted the state’ splea
offer:

And [trial counsel] cameto me, | think it was on a Friday,
with that plea agreement and said, Y ou need to get out of here. . . .
And—and | said, Yeah, | readly do. And she goes, They’ve offered
you thisdeal at eighty-five percent. Because up to that time, she had
aways said a hundred percent[.] There’'sno way you get anything
lessthan a hundred percent. And that’s—so | would never take any
deal offered, and —and plus, | wanted atrial. | figured that somehow
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| would have a defense because | was — | never hurt [AH], and |
wanted to prove that. And I've never talked to my ex. | thought,
Okay, gototrial, it will all come out. So every time she would come
to me with an offer, | would say no. But that — at that time, | was so
sick of everything that was happening around me, and when she said
eighty-five percent, | thought, I’'m going to get out somehow. |
thought maybe that would be away to make parole or somehow, you
know, to get out.

Inaddition, the petitioner admitted in histestimony that he understood that if hewent to trial and was
convicted, he could be sentenced to amuch longer term than the 25 yearsthat the state was of fering.

In our opinion, the petitioner was operating from an enlightened position of self
interest when he decided to plead guilty. With the pleaoffer, the petitioner avoided pleading guilty
to or being found guilty of rgping AH, and he avoided a much longer term of incarceration. Even
if the petitioner essentially “gaveup,” he did so with the knowledge that accepting the state’ s offer
had distinct advantagesto being convicted of and sentencedfor raping AH. To be sure, theevidence
and information uncovered and devel oped by post-conviction counsel could have been put to good
useat atrial, but asuccessful collateral attack on a guilty plea must meet amore exacting standard;
to obtain relief on the basis of ineffective assistance of counsel, a petitioner must demonstrate by
clear and convincing evidence that but for counsd’s errors, he would not have pleaded guilty and
would have insisted on going to trial. See Hill, 474 U.S. at 58-59, 106 S. Ct. at 370; Hicks, 983
SW.2d at 246. The petitioner has not carried his burden.

The fina preudice inquiry, upon which we will touch briefly, concerns the
petitioner’s complaint about trial counsel’s failure to chalenge his confession as involuntary or
unreliable. Previously, we concluded that trial counsel’s performance was not professionally
unreasonable. Theineffective assistance claim failsfor theadditional reason that prejudice has not
been demonstrated.

Even were weto assumethat the petitioner would have insisted on goingto trial had
his confession to Detective Carter been suppressed, there are simply no demonstrabl e grounds upon
which to order suppression. See Brimmer v. State, 29 SW.3d at 514-15 (because petitioner failed
to show that suppression motion would have been successful, no prejudice could haveresulted from
counsel’ sinaction). The petitioner’sinvocation of the® Stockholm Syndrome” doesnot suffice. As
we previously mentioned, Dr. Schleicher never spoketo or personally evauated the petitioner. In
light of the magnitude of Dr. Schleicher’ s uncompensated efforts, which evidently involved review
of voluminoustreatment records, the preparation of awritten report, andin-court testimony, wefind
it somewhat curious that this expert failed to or was not asked to take the logical, final step of
interviewing the petitioner. Nonetheless, Dr. Schleicher’s tesimony, as it stands, raises only a
possibility that the petitioner’ smotivation in confessing wasto gain approval from Detective Carter.
That possibility, moreover, fails to establish the requisite “coercive activity on the part of law
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enforcement[, which] isanecessary predicateto finding that aconfessionis not voluntary under the
Due Process Clause.” 1d. at 512.

As for trid counsel’s failure to be prepared to use the “ Stockholm Syndrome” to
explorewiththejury thephysical and psychol ogical environment inwhich the confession wasgiven,
we are not persuaded that the evidence would have been admissible. See Sate v. Brimmer, 876
S.W.2d at 79. Additionally, such evidence may have opened thedoor for the statetoelicit thedetails
of the petitioner’ s prior arrest, conviction, and trestment. The petitioner admitted in his testimony
that hedid not plead guilty to the earlier charge of molesting hisdaughter. Hecontested hisguilt and
was tried and convicted by a jury. The petitioner’s earlier course of action arguably could be
portrayed as inconsistent with the theory that the petitioner suffered from “ Stockholm Syndrome”
at the time he confessed to Detective Carter. Almost certainly, his treatment records would have
been relevant.

At one point during his post-conviction testimony, the petitioner was asked if, at the
time he pleaded guilty, was he thinking that his prior conviction could be used to prove his guilt of
the chargesinvolving AH. The petitioner responded that he “thought most definitely that that was
going to be used against [him].” Offering “ Stockholm Syndrome” testimony at trial would have
practically guaranteed the independent, substantive use of the prior conviction by the state, which
the petitioner was trying to avoid by pleading guilty.

Given the record before us, we affirm the post-conviction court’s denial of relief
based on ineffective assistance of counsd. Although trial counsel’s performance was deficient in
certai nrespects, which we have explained, the petitioner isnot entitled torelief because he hasfailed
to prove by clear and convincing evidence that he was prejudiced by such performance as required
pursuant to Srickland and Hill.

VII. Voluntariness of the Guilty Pleas

When an accused optsto plead guilty, the plea must be voluntarily, understandingly,
and knowingly entered to pass constitutional muster. SeeBoykin 395U.S. at 244,89 S. Ct. at 1713.
In Tennessee, apleamust be voluntary and entered with full understanding of its consequences. See
Satev. Neil, 810 SW.2d 131, 134-35 (Tenn. 1991). Entry of aguilty plea constitutes awaiver of
constitutional rights including the privilege against self-incrimination, the right to confront
witnesses, and the right to atrial by jury. Boykin, 395 U.S. at 243, 89 S. Ct. at 1714. Waiver of
constitutional rights may not be presumed from asilent record. Seeid.

We have carefully reviewed the record before us, which includes atranscript of the
petitioner’ s plea submission, and we find no evidence that the petitioner was forced or coerced into
pleading guilty. The post-conviction/trial court observed the petitioner’ s demeanor during the plea
submission, and the court made specific findings rel ative to the post-conviction proceeding that the
petitioner responded “ rationally and appropriately toall the questionsasked.” The petitioner offered
an ostensibly heart-fdt apology after the court accepted his plea, found him guilty, and imposed
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sentence. The post-conviction court did not accredit the petitioner’s claims that trial counsel
encouraged him to accept the plea offer because it was a “gift from God” or that trial counsel
otherwiseinvoked religion to pressure the petitioner to plead guilty. Inasmuch asthe evidence does
not preponderateagaing thesefindingsand credibility determinations, they are conclusive on apped.

Furthermore, we note that the state effectively impeached the petitioner’s on cross
examination regarding his sworn admissions, responses, and statements when he pleaded guilty,
which were inconsistent with his denial of wrongdoing in connection with his post-conviction
clams. In particular, when the petitioner was asked why the post-conviction court should believe
that he was telling the truth, he responded, “My whole life | was conditioned to lie, from ayoung
child.”

Wehave no hesitationin affirming the post-conviction court’ srejection of thisclaim
for relief.

VIIl. Conclusion

The evidence in the record before us fully supports the post-conviction court’s
conclusion that the petitioner isnot entitled to relief. The petitioner received effective assistance of
counsel, entered hisguilty pleasinteligently, knowingly, and voluntarily, and was not erroneously
denied expert servicesat the post-convictionlevel. We, therefore, affirm the post-conviction court’s
ruling.

JAMES CURWOOD WITT, JR., JUDGE
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